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OPINION AND ORDER

The agency petitions the Board for review of the initial
decision issued by the Seattle Regional Office mitigating the
appellant’s removal to a 30-day suspension, finding that the
Bocard had jurisdiction over the appellant’s placement on
enforced sick leave, finding that that action was a
constructive suspension, and finding that the suspension was
not sustained in light of the agency’s failure to adhere to
the procedural requirements of 5 U.S.C. § 7513.

The appellant responded to the petition for review ancd
filed a cross petition.

After full consideration, the Board GRANTS the agency’:
petition for review, DENIES the appellant’s cross petitio:
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because it does not meet the criteria for review set forth at
5 C.F.R. § 1201.115* and AFFIRMS the initial decision, issued
on September 10, 1985, as MODIFIED herein.

BACKGROUND

The agency charged the appellant with misuse of a
government owned vehicle (#GOV”), violating the agency rule
égainst intermingling private and public interests, attempted
intimidation of a supervisor, disrespectful conduct toward a
supervisor, failure to comply with a supervisory directive
regarding tour of duty, noncompliance with service
instructions regarding advance requests for leave,
noncompliance with a supervisory directive regarding a request
for leave, and failure to properly safeguard government
equipment. In its decision to remove the appellant, the
agency sustained all the charges except one count of failure
to comply with supervisory directives.

With respect to the charges before him, the
administrative judge found that the appellant had not viclated
31 U.S.C. § 1349, despite the fact that twice, while operating
a &0V, he stopped en route to see his dentist for
appointments. Because the appellant’s primary use of the
vehicle was for official business, trips between Blaine,
Washington, and Bellingham, Washington, the administrative
judge found that the statute was not violated. However, the
administrative judge also found that the appellant violated an
agency rule against intermingling private and public interests
when he stopped for his dental appointments and sustained the
charge to that extent.

*on July 10, 1986, the Board published its entire rules o:
practice and procedure in the Federal Register. For ease o
reference, citations will be to the Board’s regulations at
C.F.R. Part 1201. However, parties should refer to 51 Fed
Reg. 25,146~72 (1986) for the text of all references to thi
part.
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The administrative 9judge found that the agency had not
proven the charge of attempted intimidation of a supervisor.
The agency supported this charge by attempting to establish
that the appellant had made a number of statements implying
that the appellant could get rid of his supervisor and had
written and distributed a number of poems, which implied the
same thing.

The administrative judge found that the statements the
appellant made to his supervisor, such as, *you will be easy
if you don’t get off that bullshit” and ®“you’ll be easy
fella,” although disrespectful, were not intimidating. He
found further that the poems were not authored by the
appellant as charged by the agency, but by a friend of his,
and that they were not placed by the appellant in a common
area used by the appellant’s supervisor, but by co-workers of
the appellant. Thus, he found that <the writing and
distribution of the poems were not an effort of the appellant
to intimidate his supervisor.

The administrative Jjudge sustained four of seven
specifications of disrespectful conduct. He did not sustain
three of the specifications because the language upon which
they were based was found in the poems that the appellant
proved that he did not author.

The administrative judge did not sustain the charge that
the appellant failed to comply with a supervisory directive
when the appellant listed his hours as 0800 %o 01600 NLPT (no
lunch period taken) notwithstanding a memorandum to him from
his- supervisor directing him to work from 8 to 4:30. The
findings in the initial decision with respect to this charge
were based in part on the admission of the appellant’s
supervisor that his memorandum did not clearly indicate that
the appellant was required to take a lunch period.
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The administrative judge also did not sustain the charge
of noncompliance with service instructions regarding advance
requests for leave because for eight years the agency had
allowed the appellant to engage in the practice that it now
claims is a violation of its regulations, taking small amounts
of sick and annual leave without express advance approval from
a supervisor. All the small amounts of leave at issue in the
charge had been approved by the agency and the agency did not
establish that the appellant had ever been informed of the
rule before he took the leave.

In addition, the administrative judge did not sustain the
charge of noncompliance with a supervisory directive regarding
a request for leave. 2Although the appellant had been told in
writing before the absences at issue in this charge occurred
that he must not take any leave without the advance approval
of his supervisor, on two occasions he did so. On the first
occasion, he took two hours of leave when he helped his son
fix his car. The circumstances were that the appellant
stopped at home to pick up some intelligence files, saw that
his son was having car trouble, and stopped to help. The
administrative Jjudge found that although this technically
sustains the charge, he did not find it to be a serious
violation because the appellant did not intentionally
disregard a supervisory directive. He simply began to help
his son and the job took longer than he had expectad. On the
second occasion, the appellant had requested two hours of
leave to take someone to the airport. The trip took him two
hours and 15 minutes. He thus took three hours of leave. The
agency charged him with violating the supervisory directive
because one hour of this leave was not approved in advance.
The administrative judge found, however, that the 15~-minutc
tardiness due to traffic delays was an exception contemplate
by the supervisor’s directive.

The administrative judge sustained the charge of failur
to properly safeguard a GOV because the record establishe
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that the appellant left the key in the ignition of his locked
government vehicle. Even though the vehicle was parked
overnight on government property in front of his office, the
administrative judge found that the practice of leaving the
key in the ignition was unsafe.

Finally, the administrative 3judge found that the
appellant had not complied with a supervisory directive
regarding properly safeguarding a GOV when he twice again left
a key in the ignition of his parked vehicle after his
supervisor had specifically told him to stop that practice.
Although the appellant defended his action partly on the basis
that it was a habit that he was finding hard to break, the
administrative judge sustained the charge.

The administrative judge concluded that the sustained
charges were not serious enough to warrant the appellant’s
removal. Ee found that the charge sustained with respect to
misuse of a government vehicle was not serious because the
agency took no action against the appellant’s supervisor for
violating the same rule. He found further that the incidents
supporting the charge of disrespectful conduct toward a
supervisor were rendered less serious because the appellant
had not been warned about their seriousness or disciplined on
account of them before the proposed removal action, because
the statements were uttered in frustration caused by an
inability to communicate with his supervisor, and because the
deciding official testified that the disrespectful language
was not the primary reason for the appellant’s removal. He
also found that the charges of violations of agency rules on
use of leave and safeguarding his GOV did not seem to be
particularly serious offenses when viewed in the light of the
circumstances surrounding each offense, and in 1light of a
shovwing that the appellant’s noncompliance was unintentional.

While acknowledging that the Board has held, in
Hilderbrand v. Department of Justice, 22 M.S.P.R. 233 (1%84),
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that a Jlaw enforcement officer may be held to a higher
standard of conduct than other employees, the administrative
judge found that the misconduct at issue in Hilderbrand was
much more egregious than that of the appellant. He also noted
the appellant’s 28-year work record, his past disciplinary
record which included only a reprimand for violating a
supervisory directive with respect to submitting timely
reports, and his numerous awards including a sustained
superior performance award, and he concluded that the maximum
penalty within the parameters of reasonableness was a 30-day
suspension.

Finally, the administrative judge found that the agency
did not have any medical evidence that the appellant was
mentally unstable when it placed him on enforced sick leave
and required a psychiatric and psychological examination
before he could return to duty; that its actions constituted
an overreaction; and that the appellant was ready, willing and
able to work. Because the appellant was placed on leave
without his consent, and because the enforced leave was used
in a personal disciplinary-type situation, the administrative
judge found that the enforced 1leave was a constructive
suspension. Since the agency failed to adhere to the
procedural requirements of 5 U.S.C. § 7513 when placing the
appellant on leave, he reversed the action.

In its petition for review the agency raises the
following six issues: 1. Whether the appeal on tht¢ issue of
enforced sick leave is within the jurisdiction of the Board:
2. Whether the finding that “here was no statutory violation
in the appellant’s use of a GOV was in accord with the Board’s
decisions and supported by the record:; 3. Whether there is a
higher standard of conduct for law enforcement officers and
whether that standard was properly applied in this case;
4. Whether the findings of the administrative Jjudge are
supported by the record and whether the administrative judge

properly excluded certain witnesses; 5. Whether the



administrative judge violated the Board’s rule on improper ex
parte communications; and 6. Whether the administrative judge
improperly limited the scope of direct and cross examination.

In his cross petition for review the appellant alleges
that the administrative judge erred in sustaining some of the
charges and in imposing a 30-day suspension on the appellant.
The appellant raises the following six specific contentions:
1. The administrative Jjudge incorrectly decided that the
appellant violated an agency rule on use of GOV’s; 2. The
administrative judge incorrectly decided that the appellant
engaged in disrespectful conduct; 3. The administrative judge
incorrectly decided the charge regarding failure to safeguard
a GOV; 4. The administrative 3judge incorrectly decided the
charge of non~compliance with a supervisory directive
regarding failure to properly safeguard a GOV; 5. The 30-day
suspension was arbitrary, unsupported by a preponderance of
the evidence, and an abuse of discretion; and 6. The
administrative judge improperly excluded evidence establishing
a prohibited personnel practice.

We address all of these issues, both those raised by the
agency and those raised by the appellant, in turn below.

ANATYSIS

A. Agency Petition For Review

1. JIs the appeal von the issue of enforced sick leave

within the jurisdiction of the Board?

Recently, in Passmore v. Department of Transportation, 31
M.S.P.R. 65 (1986), the Board noted that the court in Mercer
v. Department of Health and Human Services, 772 F. 24 85¢
(Fed. Cir. 1985), concluded that enforced leave orderec
because the agency believes that the employee’s retention or
aétive duty could result in danger to the employee, his fello
workers, or the public, is “disciplinary” in the sense o

—



-8..
maintaining the orderly working of the Government against
possible disruption by the suspended empleyee. 1In addition,
the Board held in Passmore that an employee placed on enforced
leave under these circumstances need not show that he or she
is ready, willing and able to work during the period o. .~ave
in order to bring the agency action within the o4 rd’s
jurisdiction. Id. at 67, 70.

The appellant herein proved that the enforced leave was
against his will and that it was disciplinary according to the
analysis set forth in Mercer. THherefore, the administrative
judge properly took jurisdictiorn .ver the enforced leave as a
constructive suspension,

2. JIs the finding that no statutory violation occurred
in the appellant’s use of a GOV _in accord with the Board’s
Yarinions and supported by the recorg?

TH:  ugyency  argues  that  the  appellant’/’s  case  is
distinguishal’e from D’Elia v. Department of the Treasury, 14
. (R, %¢ (1982, and rerguson V. Departmen. of the Arry, 8

R X | i128l1), in which the Board found that employees
who ....ppet Lo eénter an 2>stablishment while using a government

vehicle had not violated 31 U.S.C. § 1349, because whereas the
stops in the decided cases were unscneduled, the appellant’s
stops were prescheduled. The agency argues that the import of
the distinction is taat the arpellant manipulated government
work to carry out his personal business. However, the agency
did not establish that as a fact. Therefore, we find that the
administrative judge properly found the appellant’s case
analogous to thrr Board decisions finding no statutory
violation.

The agency argues additionally that the administrative
judge erred in finding disparate treatment because the agency
had not disciplined the appellant’s supervisor for engaging in
the same conduct as the appellant. The agency maintains that
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it has investigated the supervisor’s conduct but has not yet
reached a decision on the matter.

However, the agency did not present evidence to the
administrative judge to explain its apparent difference in
treatment of the appellant and the supervisor. See Woody v.
General Services Administration, 6 M.S.P.R. 485, 488 (1981)
(when an appellant raises an allegation of disparate treatment
in comparison to specified employees, the agency must prove a
legitimate reason for the difference in treatment by a
preponderance ©f the evidence before the pepalty can be
upheld). Thus we find that <the presiding official’s
conclusion of disparate treatment was not erroneous.

3. Is there a higher standard of conduct for law
enforcement officers and was that standard properiy appliel in
this case?

The agency cites a number of Board cases for the
proposition that a law enforcement official may be held to a
higher standard of conduct than other employees, and argues
that these cases collectively establish that the appellant

cshould ke remocved £or abusive language and disrespectful
conduct toward a supervisor. However, there is no showing of
error in the presiding official’s finding that the appellant
spoke disrespectfully and abusively to his supervisor ”in
fruscration caused by an inability to communicate with his
supervisor.” Thus, notwithstanding the appellant’s status as
a Iaw enforcement official, we find that the administrative
judge properly mitigated the penalty.

4. Are the findings of the administrative judge
supported by the record and did the administrative judge
prope exclude certain witnesses?

The agency challenges the presiding official’s exclusion
of three of the =appellant’s former supervisors. The agency
asserts that these witnesses would have established a pattern
of disrespectful behavior on the part of the appellant.
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The administrative Jjudge excluded thesa witnesses
essentially because the agency had not charged the appellant
with any misconduct on account of his behavior toward them.

We find that the exclusion of these witnesses was not
error. None had direct evidence »f the circumstances of the
charges on appeal. The agency failed to establish that the
testimony would be more than corroborative of the appellant’s
supervisor’s decision to charge the appellant with
intimidation. See Jackson v. Veterans Administration, 21
M.S.P.R. 63, 65 (1%984), rev’d on other grounds, 768 F.2d 1325
(Fed. Cir. 1985) (administrative Jjudge properly excluded as
irrelevant testimony of three agency witnesses offered to show
past conduct and to show employee’s bad character).

With respect to the appellant’s unscheduled leave on the
occasion of his son’s car problem, the agency asserts that the
administrative Jjudge erred by refusing to admit the
appellant’s initial time report in which he failed to report
any leave for that date (the appellant later amended his time
report to reflect two hours of leave) and the radio log for
that date in which the appellant reported that he was entering
Canada &t 11:16 and that he was returning to the U.S. at 3:46.
The agency asserts that this evidence would have established
that the appellant willfully disregarded his supervisor’s
order to request all 1leave in advance. However, the
appellant’s amended time report and the radio log are included
in the record. The administrative judge excluded testimonial
evidence because the agency did not charge the &appellant with
falsely reporting his leave or with misleading his supervisor.
We find that it was not an abuse of discretion for the
administrative judge to exclude evidence beyond that included
in the agency file on this point., Additionally, we find that
the excluded evidence would not, 1if incorporated into the
record, have outweighed the presiding official’s credibility
findings.
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The agency also claims the administrative judge erred in
directing the parties to present evidence in an order other
than that desired by the ageacy. Presiding officials are
given wide latitude in their authority to regulate the course
of the hearing. See 5 C.F.R. § 1201.41. We find no error in
this matter.

Finally, the agency contests the accuracy of the

presiding official’s evidentiary findings. His findings
depended largely upon his credibility judgments about a number
of witnesses, The Board owes dgreat deference to these

¢yedibility findings and will not disturb them in this case.
See Jacsison Vv. Veterans Administration, 768 F.2d 1325, 1331
(Fed. Cir. 1985) (special deference must necessarily be given
to presiding official’s findings regarding credibility where
such findings are based on demeanor of witnesses); Weaver v.
Department of the Navy, 2 M.S.P.R. 129, 133 (1980), aff’d, 669
F.2d 613 (9th Cir. 1982) (Board must necessarily give due
deference to the credibility findings of the presiding
official).

5. pid the administrative judge violate the Board’s rule

on improper ex parte communications?
5 C.F.R. § 1201.101 provides that ”"[nJot all ex parte
communications are prohibited, but only those which involve

the merits of the case or those which violate other =rules
requiring submissions to be in writing. Accordingly,
interested parties may make ingquiries about such matters as
the status of a case, when it will be heard ....* The agency
does not allege and nothing in the record suggests that the
inquiries from a congressman’s office exceeded these
limitations or that the presiding official’s responuses
exceeded themn. Therefore, we find that the administrative
judge engaged in no improper ex parte communications in this
case.



6. Did the administrative judge improperly limit the

scope of direct and cross examination?
The agency alleges that the adrinistrative judge in
limiting the scope of direct and cross examination to direct,

cross, redirect and recross, acted improperly because this
limitation is not prescribed by the Federal Rules of Evidence.
However, the administrative judge is not bound by the Federal
Rules of Evidence, Edmond v. Tennessee Valley Authority, 23
M.S.P.R. 489, 492 (1984), and the agency does not claim any
specific harm to it as a result of the limitatior. Therefore,
we find that this limitation was appropriate management of the
hearing in this case. See 5 C.F.R. § 1201.41.

B. Appellant’s Cross Petition for Review

For the reasons stated above in our analysis of the
agency’s petition for review, we find that the administrative
judge Jdid not err in susctuining some charges and in ordering
the agency to impose a 30-day suspension on the appellant.
The administrative judge did not err in deciding that the
appellant violated an agency rule on use of GOV’s, that the
appellant engaged in disrespectful conduct, that the appellant
failed to safeguard a GOV, and that the appellant did not
comply with a supervisory directive regarding the safeguarding
of a GOV. 1In light of the suvstained charges, the imposition
of a 30-day suspension was not arbitrary, unsupported by a
preponderance of the evidence, or an abuse of discretion.

Finally, we find that the administrative judge did not
improperly exclude evidence establishing a prohibited
personnel practice. We see nothing in the record that
suggests that the appellant alleged a prohibited personnel
practice pricr to filing his petition for review in this case.
He did not allege a prohibited personnel practice in his
petition for appeal, in his objection to the presiding
official’s denial of two witnesses, whom he nuw asserts would
testify about » viclation of 5 U.S.C. §§ 2302(LY(20) and (11),
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testify about a violation of 5 U.5.C. §§ 2302(b) (10) and (11),
or in his closing argument. Also, the appellant does not
allege in his petition for review that he did not know about
the alleged prohibited personnel practices before the close of
the record in this case. The Board will not consider this
allegation of a prohibited personnel practice raised for the
first time on petition for review. See Banks v. Department of
the Air Force, 4 M.S.P.R. 268, 271 (1980) (Board will not
consider an argument raised for the first time in a petition
for review absent a showing that it is based on new and
material evidence not previously available despite party’s due
diligence).

ORDER

This is the final order cf the Merit Systems Protection
Board in this appeal. 5 C.F.R. § 1201.113(c).

The agency is ORDERED to cancel the appellant’s enforced
leave and his removal and to substitute in the place of the
removal a 30-day suspension. See Kerr v. National Endowment
for the Arts, 726 F.2d 730 (Fed. Cir. 1984). This action must
be accomplished within twenty days of the gdate cf tiis deci-

sion.

The agency is also ORDERED to award back pay and benefits
in accordance with 5 C.F.R. § 550.805. See Spezzaferro v.
Federal Aviation Administratien, 24 M.S.P.R. 25 (1984);
Robinson v. Department of the Army, 21 M.S.P.R. 270 (1984).

The agency 1is ORDERED to complete all computations and
issue a check to the appellant for the appropriate amount of
back pay within sixty days of the date of this decision.

The appellant is ORDERED to cooperate in good faith
with the agency’s efforts to compute the amount ¢f back pay
due.
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If there is a dispute as to the amount of back pay due,
the agency shall issue a check to the appellant for the amount
not in dispute within the above time frame. The appellant may
then file a petition for enforcement concerning the disputed
amount.

The agency is hereby ORDERED to inform the appellant of
all actions being taken to comply with the Board’s order and
the date on which it believes it has fully complied. See 5
C.F.R. § 1201.181(b). The appellant is ORDERED to provide all
necessary information requested by the agency in furtherance
of compliance and should, if not notified, inquire as to the
agency’s progress from time to time. See id.

The appellant is hereby notified that if, after being
informed by the agency that it has complied with the Board’s
order, he believes that there has not been full compliance, he
may file a petition for enforcement with the Seattle Regional
Office within 30 days of the agency’s notification of
compliance. See 5 C.F.R. § 1201.182(a). The petition for
enforcement shall contain specific reasons why the appellant
believes there is noncompliance, and include the date and
results of any communications with the agency with respect to
compliance. See id.

NOTICE TO APPELLANT

You may petition the United States Court of Appeals for
the Federal Circuit to review the Board’s decision in your
appeal, if the court has jurisdiction. 5 U.S.C. § 7703. The
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address of the court is 717 Madison Place, N.¥., Washington,
DC 2043%. The court must receive the petition no later than
30 days after you or your representative receives this orcer.

FOR THE BOARD:

Clerk of the

Washington, D. C.



